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14. Description of Amendment/Modification (Continued)

A. Section B, page B-4, paragraph B.7 entitled “DEAR 970.5215-3 — CONDITIONAL PAYMENT OF
FEE, PROFIT, OR INCENTIVES (DEC 2000), is deleted In its entirety and is replaced by the clause
set forth below:

970.5215-3 CONDITIONAL PAYMENT OF FEE, PROFIT, AND OTHER INCENTIVES —
FACILITY MANAGEMENT CONTRACTS (JAN 2004)

(a) General. (1) The payment of earned fee, fixed fee, profit, or share of cost savings under this
contract is dependent upon:

(i) The contractor's or contractor employees' compliance with the terms and conditions of this
contract relating to environment, safety and health (ES&H), which includes worker safety and
health (WS&H), including performance under an approved Integrated Safety Management
System (ISMS); and

(ii) The contractor's or contractor employees' compliance with the terms and conditions of this
contract relating to the safequarding of Restricted Data and other classified information.

(2) The ES&H performance requirements of his contract are set forth in its ES&H terms and
conditions, including the DOE approved contractor ISMS or similar document. Financial
incentives for timely mission accomplishment or cost effectiveness shall never compromise or
impede full and effective implementation of the ISMS and full ES&H compliance.

(3) The performance requirements of this contract relating to the safeguarding of Restricted Data
and other classified information are set forth in the clauses of this contract entitled, "Security* and
‘Laws, Regulations, and DOE Directives,* as well as in other terms and conditions,

(4) If the contractor does not meet the performance requirements of this conlracl relating to ES&H
or to the safeguarding of Restricted Data and other classified information during any performance
evaluation period established under the contract pursuant to the clause of this contract entitled,
“Total Available Fee: Base Fee Amount and Performance Fes Amount," otherwise earned fee,
fixed fes, profit or share of cost savings may be unilaterally reduced by the contracting officer.

(b) Reduction Amount. (1) The amount of earned fee, fixed fee, prafit, or share of cost savings
that may be unilaterally reduced will be determined by the severity of the performance failure
pursuant to the degrees specified in paragraphs (c¢) and (d) of this clause.

(2) If a reduction of earned fee, fixed fee, profit, or share of cost savings is warranted, unless
mitigating factors apply, such reduction shall not be less than 26% nor greater than 100% of the
amount of earned fes, fixed fee, profit, or the contractor's share of cost savings for a first degree
performance failure, not less than 11% nor greater than 25% for a second degree perfarmance
failure, and up to 10% for a third degree performance failure.

(3) In determining the amount of the reduction and the applicability of mitigating factors, the
contracting officar must consider the contractor's ovarall performance in meeting the ES&H or
security requirements of the contract. Such consideration must include performance against any
site spacific performance criteria/requirements that provide additional definition, guidance for the
amount of reduction, or guidance for the applicability of mitigating factors. In all casas, the
contracting officer must consider mitigating factors that may warrant a reduction below the
applicable range (see 48 CFR 970.1504-1-2). The miligating factors include, but are not limited
to, the following ((v), (vi), (vii) and (viii) apply to ES&H only).



( (

' Contract ivo. DE-AC09-02SR22210
Madification No. M019
Page 3 of 8

(i) Degree of control the contractor had over the event or incident.

(if) Efforts the contractor had made to anticipate and mitigate the possibility of the event in
advance.

(iii) Contractor self-identification and response to the event to mitigate impacts and recurrence.

(iv) General status (trend and absolute performance) of: ES&H and compliance in related areas;
or of safeguarding Restricted Data and other classified information and compliance in related
areas.

(v) Contractor demanstration to the contracting officer's satisfaction that the principles of industrial
ES&H standards are routinely practiced (e.g., Voluntary Protection Program, ISO 14000).

(vi) Event caused by "Good Samaritan” act by the contractor (e.g., offsite emergency responss).

(vii) Contractor demonstration that a performance measurement system is routinely used to
improve and maintain ES&H performance (including effective resource allocation) and to support
DOE corporate decision-making (e.g., policy, ES&H programs).

(viii) Contractor demonstration that an Operating Experience and Feedback Program is
functioning that demonstrably affects continuous improvement in ES&H by use of lessons-learned
and best practices inter- and intra-DOE sites.

(4)(i) The amount of fee, fixed fee, prolfit, or share of cost savings that is otherwise earned by a
contractor during an evaluation period may be reduced in accordance with this clause if it is
determined that a performance failure warranting a reduction under this clause occurs within the
evaluation period.

(i) The amount of reduction under this clause, in combination with any reduction made under any
other clause in the contract, shall not exceed the amount of fes, fixed fee, profit, or the
contractor's share of cost savings that is otherwise earned during the evaluation period.

(iii) For the purposes of this clause, earned fee, fixed fee, profit, or share of cost savings for the
evaluation pariod shall mean the amount determined by the cantracting officer or fee
determination official as otherwise payable based on the contractor's performance during the
evaluation period. Where the contract provides for financial incentives that extend beyond a
single evaluation period, this amount shall also include: any provisional amounts determined
otherwise payable in the evaluation period; and, if provisional payments are not provided for, the
allocable amount of any incentive determined otherwise payable at the conclusion of a
subsequent evaluation period. The allocable amount shall be the total amount of the earned
incentive divided by the number of evaluation periods aver which it was earned.

(iv) The Government will effect the reduction as soon as practicable after the end of the
evaluation period in which the performance failure occurs. If the Government is not aware of the
failure, it will effect the reduction as soon as practlical after becoming aware. For any portion of
the reduction requiring an allocation the Government will effect the reduction at the end of the
evaluation period in which it determines the total amount earned under the incentive. If at any
time a reduction causes the sum of the payments the contractor has received for fee, fixed fee,
profit, or share of cost savings to exceed the sum of fes, fixed fee, profit, or share of cost savings
the contractor has earned (provisionally or otherwise), the contractor shall immediately return the
excess to the Government. (What the contractor *has earned® reflects any reduction made under
this or any other clause of the contract.)
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(v) At the end of the contract:

(A) The Government will pay the contractor the amount by which the sum of fee, fixed fee, profit,
or share of cost savings the contractor has earned exceeds the sum of the payments tha
contractor has received, or

(B) The contractor shall return to the Government the amount by which the sum of the payments
the contractor has received exceeds the sum of fee, fixed fee, profit, or share of cost savings the
contractor has earned. (What the contractor "has earned" reflects any reduction made under this
or any other clause of the contract.)

(c) Environment, Salety and Health (ES&H). Performance failures occur if the contractor does not
comply with the contract's ES&H terms and conditions, including the DOE approved contractor
ISMS. The degrees of performance failure under which reductions of earned or fixed fee, profit, or
share of cost savings will be determined are:

(1) First Degree: Performance failures that are most adverse to ES&H. Failure to develop and
obtain required DOE approval of an ISMS is considered first degree. The Government will
perform necessary review of the ISMS in a timely manner and will not unreasonably withhold
approval of the contractor's ISMS. The following performance failures or perfarmance failures of
similar import will be considered first degree.

(i) Type A accident (defined in DOE Order 225.1A).
(i) Two Second Degree performance failures during an evaluation period.

(2) Second Degree: Performance failures that are significantly adverse to ES&H. They include
failures to comply with an approved ISMS that result in an actual injury, exposure, or exceedence
that occurred or nearly occurred but had minor practical long-term health consequences. They
also include breakdowns of the Safety Management System. The following performance failures
or performance failures of similar import will be considered second degree:

(i) Type B accident (defined in DOE Qrder 225.1A).

(i) Non-compliance with an approved ISMS that results in a near miss of a Type A or B accident.
A near miss is a situation in which an inappropriate action occurs, or a necessary action is
omilted, but does not result in an adverse efiect.

(iii) Failure to mitigate or notify DOE of an imminent danger situation after discovery, where such
notification is a requirement of the contract.

(3) Third Degree: Performance failures that reflect a lack of focus on improving ES&H. They
include failures to comply with an approved ISMS that resull in potantial breakdown of the
System. The following performance failures or performance failures of similar import will be
considered third degree:

(i) Failure to implement elffective corrective actions to address deficiencies/non-compliances
documented through: external (e.g., Federal) oversight and/or reported per DOE Order 232.1A
requirements; or internal oversight of DOE Order 440.1A requirements.

(i) Multiple similar non-compliances identified by external (e.g., Federal) aversight that in
aggregate indicate a significant programmatic breakdown,
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(ili) Non-compliances that either have, or may have, significant negative impacts to the worker,
the public, or the environment or that indicate a significant programmatic breakdown.

(iv) Failure to notify DOE upon discovery of events or conditions where notification is required by
the terms and conditions of the contract.

(d) Safeguarding Restricted Data and Other Classified Information. Performance failures occur if
the contractor does not comply with the terms and conditions of this contract relating to the
safeguarding of Restricted Data and other classified information. The degrees of performance
failure under which reductions of fee, profit, or share of cost savings will be determined are as
follows:

(1) First Degree: Performance failures that have besan determined, in accordance with applicable
law, DOE regulation, or directive, to have resulted in, or that can reasonably be expected to result
in, exceptionally grave damage to the national security. The following are examples of
performance failures or performance failures of similar import that will be considered first degree:

(i) Non-compliance with applicable laws, regulations, and DOE directives actually resulting in, or
creating a risk of, loss, compromise, or unauthorized disclosure of Top Secret Restricted Data or
other information classified as Top Secret, any classification level of information in a Special
Access Program (SAP), information identified as sensitive comparimented information (SCI), or
high risk nuclear weapons-related data.

(i Contractor actions that result in a breakdown of the safeguards and security management
system that can reasonably be expected to result in the loss, compromise, or unauthorized
disclosure of Top Secret Restricted Data, or other information classified as Top Secret, any
classification level of information in a SAP, information identified as SCl, or high risk nuclear
weapons-related data.

(iif) Failure to promptly report the loss, compromise, or unauthorized disclosure of Top Secret
Restricted Data, or other information classified as Top Secret, any classification level of
information in a SAP, information identified as SCI, or high risk nuclear weapons-related data.
(iv) Failure to timely implement corrective actions stemming from the loss, compromise, or
unauthorized disclosure of Top Secret Restricted Data or other information classified as Top
Secret, any classification level of information in a SAP, information identified as SCI, or high risk
nuclear weapons-related data.

(2) Second Degree: Performance failures that have been determined, in accordance with
applicable law, DOE regulation, or directive, to have actually resulted in, or that can reasonably
be expected to result in, serious damage to the national security. The following are examples of
performance failures or performance failures of similar import that will be considered second
degree:

(i) Non-compliance with applicable laws, regulations, and DOE directives actually resulting in, or
creating risk of, loss, compromiss, or unauthorized disclosure of Secret Restricted Data or other
information classified as Secret.

(i) Contractor actions that rasult in a breakdown of the safeguards and security management
systemn that can reasonably be expacted 1o result in the loss, compromise, or unauthorized
disclosure of Secrat Restricted Data, or other information classifiad as Secret.

(iit) Failure to promptly report the loss, compromise, or unauthorized disclosure of Restricted Data
or other classified information regardiess of classification (except for information coveraed by
paragraph (d)(1)(iil) of this clause).
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(iv) Failure to timely implement corrective actions stemming from the loss, compromise, or
unauthorized disclosure of Secret Restricted Data or other classified information classified as
Secret.

(3) Third Degree: Performance failures that have been determined, in accordance with applicable
law, regulation, or DOE directive, to have actually resulted in, or that can reasonably be expected
lo result in, undue risk to the common defense and security. In addition, this category includes
performance failures that result from a lack of contractor management and/or employee attention
lo the proper safeguarding of Restricted Data and other classified information. These
performance failures may be indicators of future, more severe performance failures and/or
conditions, and if identified and corrected early would prevent serious incidents. The following are
examples of performance failures or performance failures of similar import that will be considered
third degree:

(i) Non-compliance with applicable laws, regulations, and DOE directives actually resulting in, or
creating risk of, loss, compromise, or unauthorized disclosure of Restriclad Data or other
information classified as Confidential.

(ii) Failure to promptly report alleged or suspected violations of laws, regulations, or directives
pertaining to the safeguarding of Restricted Data or other classified information.

(iir) Failure to identify or timely execute corrective actions to mitigate or eliminate identified
vulnerabilities and reduce residual risk relating to the protection of Restricted Data or other
classified information in accordance with the contractor's Saleguards and Security Plan or other
security plan, as applicable.

(iv) Contractor actions that result in performance failures which unto themselves pose minor risk,
but when viewed in the aggregate indicate degradation in the integrity of the contractor's
safeguards and security management system relating to the protection of Restricted Data and
other classified information.

(End of Clause)

B. Section |, Contract Clauses, page I-1: Clause No. .16, FAR 52.215-17 — Walver of Facilities
Capital Cost of Money (Oct 1997), is deleted in its enlirety and Is replaced by FAR 52.215-1 6,
Facilities Capital Cost of Money (Jun 2003), set forth below:

52.215-16 FACILITIES CAPITAL COST OF MONEY (JUNE 2003)

(a) Facilities capital cost of money will be an allowable cost under the contemplated contragt, if
the criteria for allowability in FAR 31.205-10 (b) are met. One of the allowability criteria requires
the prospective contractor to propose facilities capital cost of money in its offer.

(b) I the prospective Contractor does not propose this cost, the resulting contract will include
the clause Waiver of Facilities Capital Cost of Money.

(End of Clause)

C. Section |, Contract Clauses, page I-3: Clause No. 1.88, FAR 52.244-2 - Subcontracts (Aug

1998), is deleted In its entirety and Is replaced by FAR 52.244-2 — Subcontracts — Alternate Il (Aug
1998), set forth below:

52.244-2 SUBCONTRACTS ALTERNATE Il (AUG 1998)

(a) Definitions. As used in this clause--

"Approved purchasing system* means a Contractor's purchasing system that has been
reviewed and approved in accordance with Part 44 of the Federal Acquisition Regulation (FAR).
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"Consent to subcontract" means the Contracting Officer's written consent for the Contractor to
enter into a particular subcontract.

“Subcontract" means any contract, as defined in FAR Subpart 2.1, entered into by a
subcontractor to furnish supplies or services for performance of the prime contract or a
subcontract. It includes, but is not limited to, purchase orders, and changes and modifications to
purchase orders.

(b) This clause does not apply to subcontracts for special test equipment when the contract
contains the clause at FAR 52.245-18 , Special Test Equipment.

(c) When this clause is included in a fixed-price type contract, consent to subcontract is
required only on unpriced contract actions (including unpriced modifications or unpriced delivery
orders), and only if required in accordance with paragraph (d) or (e) of this clause.

(d) If the Contractor does not have an approved purchasing system, consent to subcontract is
required for any subcontract that--

(1) Is of the cost-reimbursement, time-and-materials, or labor-hour type; or

(2) Is fixed-price and exceeds--

(i) For a contract awarded by the Department of Defense, the Coast Guard, or the National
Aeronautics and Space Administration, the greater of the simplified acquisition threshold or 5
percent of the total estimated cost of the contract; or

(ii) For a contract awarded by a civilian agency other than the Coast Guard and the National
Aeronautics and Space Administration, either the simpliflied acquisition threshold or 5 percent of
the total estimated cost of the contract.

(e) If the Contractor has an approved purchasing system, the Contractor nevertheless shall
obtain the Contracting Officer's written consent before placing the following subcontracts:

NONE

(f)(1) The Contractor shall notify the Contracting Officer reasonably in advance of placing any
subcontract or modification thereof far which consent is required under paragraph (c), (d), or (e)
of this clause, including the following information:

(i) A description of the supplies or services to be subcontracted.

(i) Identification of the type of subcontract to be used.

(iii) Identification of the proposed subcontractor.

(iv) The proposed subcontract price.

(v) The subcontractor's current, complete, and accurate cost or pricing data and Certificate of
Current Cost or Pricing Data, if required by other contract provisions,

(vi) The subcontractor's Disclosure Statement or Certificate relating to Cost Accounting
Standards when such data are required by other provisions of this contraci.

(vii) A negotiation memorandum reflecting--

(A) The principal elements of the subcontract price negotiations;

(B) The most significant considerations controlling establishment of initial or revised prices;

(C) Tha reason cost or pricing data were or were not required;

(D) The extent, if any, to which the Contractor did not rely on the subcontractor's cost or
pricing data in determining the price objective and in negotiating the final price;

(E) The extent to which it was recognized in the negotiation that the subcontraclor's cost or
pricing data were not accurate, complete, or current; the action taken by the Conlractor and the
subcontractor; and the effect of any such defective data on the total price negotiated;

(F) The reasons for any significant difference between the Contractor's price objective and the
price negotiated; and

(G) A complete explanation of the incentive fee or profit plan when incentives are used. The
explanation shall identify each critical performance element, management decisions used to
quantify each incentive element, reasons for the incentives, and a summary of all trade-off
possibilities considered.

(f)(2) If the Contractor has an approved purchasing system and consent is not required under
paragraph (c), (d), or (e) of this clause, the Contractor nevertheless shall nolify the Contracting
Officer reasonably in advance of entering into any (i) cost-plus-fixed-fee subcontract, or (ii) fixed-
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price subcontract that exceeds either the simplified acquisition threshold or 5 percent of the total
estimated cost of this contract. The notification shall include the informalion required by
paragraphs (f)(1)(i) through (f)(1)(iv) of this clause.

(9) Unless the consent or approval specilically provides otherwise, naither consent by the
Contracting Officer to any subcontract nor approval of the Contractor's purchasing system shall
constitute a determination--

(1) Of the acceptability of any subcontract terms or conditions;

(2) Of the allowability of any cost under this contract: or

(3) To relieve the Contractor of any responsibility for performing this contract.

(h) No subcontract or modification thereof placed under this contract shall provide for payment
on a cost-plus-a-percentage-of-cost basis, and any fee payable under cost-reimbursement type
subcontracts shall not exceed the fee limitations in FAR 15.404-4 (c)(4)(i).

(i) The Contractor shall give the Contracting Officer immediate written notice of any action or
suit filed and prompt notice of any claim made against the Contractor by any subcontractor or
vendor that, in the opinion of the Contractor, may result in litigation related in any way to this
contract, with respect to which the Contractor may be entitled to reimbursement from the
Government.

(/) The Government reserves tha right to review the Contractor's purchasing system as set
forth in FAR Subpart 44.3 .

(k) Paragraphs (d) and (f) of this clause do not apply to the following subcontracts, which were
evaluated during negotiations

NONE

(End of Clause)

D. All other terms and conditions of the contract remain unchanged.



